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The Scope of Diversity and Ikhtilaf

Mohammad Hashim Kamali

With its to lerance of disagreement among the
ulama over jurist ic issues, Is lamic law is
described as being one of diversity within unity –
diversity in details and unity in principles.
Ikhti laf (jur is ti c dif fe rences) in Islamic law is
ref lected in the existence of at least five dif ferent
schools of jurisprudence surviving to this day.
Is lamic law has a rich tradit ion of diversity
and disagreement even as it has remained
open to the influence of various legal traditions.

Ikhti laf howeve r nee ds to be viewed in
conjunction with the Is lamic pr inciple of tawhid ,
the belief in the Oneness of God. Tawh id is the
first article of th e Muslim fai th. It is a major
Qur'anic theme emphasising one God, one Islam,
one scr ipture and one ummah. The plurality of
schools and mazhab does not alter the fact that
there is only one shariah. The various mazhab that
have emerged over the centuries are schools of fiqh
that have interpreted the shariah in light of the
realit ies of their time. None has claimed to be
shariah unto itself, yet all share the same shariah.

Fiqh is narrowly concerned with the practica liti es
of conduct and legal rules. Shariah, however ,
broadly encompasses this and the very essence of
belief. It is in the realm of fiqh that ikhti laf
operates as Islam's dogma, and mora l teachings
are not open to ikht ilaf . Even the slightest bit of
disagreement over the faith's essentia ls, for
example its five pillars, is not tolerated. Indeed, the
tawhidi philosophy of Islam is very strong, though
peop le tend to notice the disagreements over this
consonance.

Recent ly we have seen signs of gradual unity
among Musl ims. Durin g the era of im ita ti on –
taq li d – th e schoo ls of law emphasised the ir
own ident i ty , occasionally making self -righteous
assertions of their shariah in terpreta tions. But
in the pres en t cen tury, many a prominent Sunni
jurist writes on the jurist ic l e g a c y o f th e
S h i ' i t e u l a m a a n d l a u d s th e i r
contributions. Such an open and accept ing spirit
is at the heart of ikhtilaf.

Ikhtilaf and ljma'

Ikhtilaf is accepted at the level of jurist ic
interpretation only and needs to be seen with the
competing concept of ijma' that limi ts ikhti laf 's
scope. Af ter the Qur'an and the Sunnah, ijma' is
theoretica lly the benchmark for proof and source
of Is lamic law. It embodies the co llec ti ve
conscience of the Musl im community, the
undivided consensus over correct textual
interpretations reached through ijtihad. On its own,
individual ijtihad, however sound, is not binding on
anyone. All enjoy the liberty of the ir own
opinion, natural ly ensuring disagreement before
an 'lima' materialises on a

Tawhid

In Arabic, it literally means "making one" or
"un i f y ing . " I t i s cons ide red by - many
twentieth -century Islamic activists to be the
defining doctrine of Islam. Although it was also
traditionally recognised as a fundamenta l
doc tr ine, its popular ity as Islam's de fining
doctrine is a modern development. The term
tawhid is not mentioned in the Qur'an.

Early theologians used it in their interpretations of
the relationship between the Divine Essence and
Divine Attributes. In the thirteenth century, Ibn
Taymiyyah clarified the early theologians'
positions, and added his own interpretation
which sh if ted the emphasis on ta whid fr om
be ing pure ly theo log ica l t owards more
socio-moral issues. The modern importance of
tawhid only emerged after the reformist Sheikh
Muhammad Abduh published a full discussion
of its implications in his Theology of Unity.

Source: The Oxford Encyclopedia of the Modern
Islamic World, John Esposito (editor in chief)
(1995: Oxford University Press, Oxford)

The era of imitation
According - to some Sunni th eor ists, the
so -called bab al- q' tihad (gate of independent

legal thought) was "closed" at the time of the
carionisation'of the schools of Islamic law (circa
tenth century CE). l j ti had (the exercise of
independent judgment by one who has
sufficient knowledge) was therefore superseded by
taglid (the imitation of those precedents that went
before). The rationale for taqlid was that
earlier scholars were unsurpassed in their
knowledge of the sacred sources and that they
accomp l i shed the in te r p re ta t i v e work
underlying inherited doctrine in a manner that
exceeded the capacities of later generations.
However, followers of the Hanbali school,
particularly Ibn Taymiyyah, held that the gate of
dependent legal thought was never closed.

Source: Newby's Concise Encyclopedia of Islam
(2002: bneworld, Oxford) and The Oxford
Encyclopedia of the Modern Islamic World.
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part i cu lar ru l ing . I j t ih ad wi th i t s capac i ty
for disagreem en t can thus be se en as anoth er
name fo r ikhtilaf.

If the issue of ijtihad is important to the community
as a whole, it calls for general scrutiny by the ulama
and mujtahidin. Two possibilities can follow: the
individual mujtahid is no t suppor ted by ijma ' and
the op in ion remains an isolated one, or it is
elevated to the status of ijma' supported by general
consensus. In this process ikhtilaf is tolerated as a
matter of principle. No one can prevent a mujtahid
f rom expressing opinions in accordance with his

true convictions.

But ikh ti laf must meet two basic
requirements: opposing views must be based on
va lid ev idence and cannot lead to something
unreal is tic. These must also have a basis in ijtihad
supported by valid evidence.

And when there is general consensus over a
particular ruling, ikhtilaf must come to an end. The
mujtahid with a dif fering opinion is expected to
conform to the ijma. ' Thus, the raison d'étre of ijma'
is to regulate and put an end to ikhtilaf in order to
preserve the unitarian spirit which is of central
importance in Islam.

Causes of Ikhtilaf

Three factors cause disagreements among ulama:
(1 ) linguist ic matters re lated to the
interpre tation of the relevant text; (2)
knowledge and authenticity of a Hadith; and (3)
proofs and principles of usul al-fiqh.

The Qur'an contains words and sentences that are
open to interpretation. Disagreements over the
meaning of a word might stem from homonyms
wh ich carry more than one meaning . Take for
example the word guru ' (verse 2:228). The text in
question concerns the waiting period (iddah) a
divorced woman must observe before she
remarries. Her iddah consists of three guru, which
could mean either three menstruations (hayd) or
three clean periods (tuhr) between menstruations.
The latter meaning would actually imply four
menstruations and, therefor e, a longer wait ing
per iod. The Compan ions differed over this and

subsequent generations of ulama have inheri ted these
di fferences, leav ing the ikht ilaf unresolved.

A second cause of ikhti laf is ignorance of a Hadith,
especia lly in th e per iod prior to the compila tion
of Hadith in mid- third centu ry Hijrah. Some of
the disagreements that arose between the
Trad it iona lists (Ahl al-Hadith) and Rationalists (Ahl
al-Ra'y) related to the fact that the scholastic centres
of Kufah and Basrah in Iraq did not know some of
the Hadith known in Makkah and Madinah. On
these issues , it seems, the ulama of Kufah resorted
more frequent ly to ra 'y and qiyas (analogy). Even the
ulama of Madinah were not at times well informed of
the relevant Hadith and resorted to Madinan practice

Carnal ahl al-Madinah) or to qiyas.

Considerable dif ferences have also arisen
among schools on certain methodologies and principles
of usul al -fiqh. There are di fferences with regard to
jurist ic preference or istihsan, the nearest shariah
equivalent of the doctr ine of equity in Western
jurisprudence. Is tihsan author ises a judge or a
mujtahid to find an alternat ive so lut ion to an
issue when the str ic t appli ca ti on of ex is ting
laws leads to unsa ti sfa ctory results. While the
majority accepts istihsan, the Shafi' i school has
rejected it altogether.

Etiquette of Disagreement

The following Hadith is often quoted as a
theoretical basis for legitimising iitihad "When a
Judge exercises fjtihad and gives a right judgment, he
will have two rewards, but if he errs in his
judgment he will still have earned one reward" The
Hadith encourages tolerance in academic
endeavors. In this spirit, other scholars and
mujtahids may do well to exercise restraint in
denouncing views they consider erroneous.'

Usul al-Fiqh
Muslim jurists generally define usul al-fiqh
("roots of law") as the body of principles and
the investigative methodology through which
practical legal rules are derived from their
particular sources. Its scope of interest may be
likened to the f ie ld of jurisprudence in
Engl ish law, as wel l as to the f ie ld of
interpretation of statutes. Imam Shafi'i, in his
Risalah, identified the sources of law (usul al-fiqh)
as:

 theQur'an
 the Sunnah of the Prophet
 Ijma' (consensus of .those with sufficient
knowledge to practise ijtihad) and

 Qiyas (deductive reasoning that allows one
legal ease to be linked to another by analogy)

Other sources of fiqh practised by the other
Sunni schools of thought are:

 Amal Madinah (the practices in Madinah)
 Ijtihad (independent judgment by those who have

sufficient knowledge)
 Istihsan (juristic preference)
 Maslahah (public interest)

Source: Newby's Concise Encyclopedia of Islam
and The Oxford Encyclopedia of the Modern Islamic
World.
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The Qur' an and Sunnah are gen era lly
supportive of ra tional inquiry into its laws. The
Compan ions were active ly engaged in discussing
lega l questions. They differed from one another on
matters of interpretation and i jt ihad but tended
to acknowledge and tolerate ikht ilaf . Their
method of resolv ing di fferences was to first refer
to the Qur'an and Sunnah. Only in the
absence of a cl ea r ru ling in these, did they
reso rt to ij tihad and shura. Shura (consultat ion)
is a Qur'an ic principle regularly practised by the
Prophet (peace be upon him).

4
The fo llowing Hadi th is of ten quoted as a
theoretica l basis for legitimising ijtihad: "When a
judge exercises ij tihad and gives a righ t
judgment, he wi ll have two rewards but if he errs
in his judgment he will still have earned one
reward." The Hadi th encourages to lerance in
academic endeavours . In this sp ir it , other
scho lars and mu jtah ids may do well to exercise
restraint in denouncing views they consider
erroneous.

Even so, the Prophet also directed his
Companions to avoid purposeless and destructive
disagreement. On oneoccasion the Prophet heard two
people arguing over the m in o r p o in t s o f a
Q u r ' an i c v e r s e s u ch a s i t s accentuation. He
came out evidently angered with the kind of
ikhtilaf they were engaged in and said: "Verily
people were destroyed before you for (their excessive)
disagreement over the Scripture." In other
words, ikhtilaf can be destructive even if the parties
mean well.

Types of Ikhtilaf

The ulama have class if ied ikh ti laf in to th ree
types : praiseworthy (mahmud) — such as
disagreement with the advocates of heresy and
misguidance; blameworthy (m adhmum) — of the
kinds men tioned in the Hadith cited above; and
one which falls between the two. The hallmarks of
distinction between the praiseworthy and
blameworthy ikhti laf are sincer ity and
devotion. Whether the purpose is a worthy
one, such as the advancemen t of so un d ij ti had,
or ta in ted by se lf ish interest, is likely to play a
crucial role in determining the merits ofikhtilaf.

In Risalah, Imam Shafi'i divided ikhtilaf into two types:
forbidden disagreement (al-Ikhtilaf al-muharram) and
permissib le disagreement (a l - Ikhti laf al -
ja' iz ) . Disagreement is fo rb idden in matters
determined by cl ea r tex tual ev idence in the
Qur'an and Sunnah fo r anyone who is aware of
it . In support of the Qur'an ic directive, Shafi' i
then said to the believers: "And be not like those
who are divided amongst themselves and fall into
disputations (ikhtalafu) after receiving clear signs."
On matters of permissible ikht ilaf , Shaf i' i re ferred
to the general rules and guidelines of ijtihad
discussed in Risalah, with the proviso that priority
should be given to suppor ti ve ev idence obta ined
from the Sunnah or through qiyas.

Ikhtilaf is a well -developed area of fiqh and works of

scholarship on ikh tilaf date as far back as those of
fiqh itself. The first known extant work of ikhtilaf 4s by
Abu Hanifah titled Ik hti laf al -Sahabah
(Disagreement among the Companions). His disciple
Abu Yusuf wrote a book entitled Ikhtilaf Abi Hanifah
wa Ibn Abi Layla. Shafi'i also wrote a book entitled
Ikhtilaf Abi Hanifah wa'l-Awza'i and has a chapter on
ikh tilaf in Risalah. He also recorded in Kitab al-Umm
his disagreements with Malik.

The style and content of these works have changed
over t ime. In it ia l ly the sty le of writ ing tended
to be somewhat defensive , seek ing to vind icate
one's own views without discussing the works of
other mazhab, except perhaps in areas of difference.
Subsequent works had a more compara tive sty le of
wr it ing, and la ter, especially after the fifth-century
Hijrah, following the decl ine of ij tihad, ikhti laf
works were in fluenced by r e g io n a l
d e v e l o pm e n ts . Th e f o c u s s h i f t e d t o
disagreements within the ranks of the schools,
including those between the lead ing imam and his
disc ip les, or among th e disciples themselv es.
Another notable development in this context is that
the writers began to indicate their preferred
positions and there emerged a genre of juristic
literature on preferences (al-tarjihat).

Imam Shafi'i

Imam Shafi'i (b. 767 — d. 820 CE) started off as
a dedicated student of Imam Malik. When
Shafi'i went to Baghdad, he found that many
people were ready to find fault with the legal
opinions and methods of the IIadin an,
especially Imam Malik. Shafi'i stood up in
Malik's defence. Later, when Shafi'i travelled to
Egypt , he encountered a d i f f erent
situation: most people there adhered strictly
and unquestioningly to the opinions of
Malik. Consequent ly, Shaf i' i conducted a
cr it ical analys is of Malik's op in ions and
found, among other th ings, that in some
cases, "... he (Malik) formulates opinions on the
basis of a general principle, while
ignoring the specific issue; whereas at other
times he gives a ruling on a specific issue
and ignores the general principle." Moreover,
Malik claimed in many cases that there was
firm' concerning the matter, when there was,
in fact, disagreement about it. It was from
this critical analysis of Malik's opinions that
led Shafi'i to write Risalah.
E x t r a c t e d f r o m :
http://www.usc.edu/dept/MSA/law/alalwani_u
sulalfiqh/ch4.htnal
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Conclusion

The existence of ikhtilaf as a well-developed and
recognised branch of fiqh ref lects the healthy
climate of tolerance among the leading ulama and
scholars of Islam. The fact that several schools of
law have attempted to provide equally valid
interpretations of the shariah - that they have
accepted one another and have in turn been
accepted by the Musl im community - is ev idence
of Islamic law's plural ism.
In the formative stages of Islamic jurisprudence -
during the first three centuries - the scholars
tended to excel in the degree of latitude and
acceptance of ij tihad-oriented ikhti laf. The
Compan ions disagreed about matters of
interpretation and it is even said that they had
reached an agreement to disagree. Their example
also finds support among the leading authorit ies
and ulama of the era of ijtihad.
Ye t th is understanding and openness was
subje ct to rest ri ct ions dur ing the era of
im itation (t aq li d) wi th instances verg ing on
rigidi ty and stricture among the ulama's lower
ranks. Indeed, the mazhab divisions in the Muslim
ummah today, especially between Sunnis and the
Shi'ah and among the students of different Sunni
legal corpus, often tend to violate the spirit of
ikh tilaf. There is a great need today for Musl ims to
unite and maintain consensus while recognising
that these emerge out of open deliberation and
principled ikht ilaf ikht ilaf and ijma' are
inseparable even if they appear to be contradictory.

But even as ikhtilaf has played an inspiring role in
Islam's intellectual heritage, its role should not be
exaggerated. A legal order in society cannot
proceed on the basis of never-ending ikhtilaf. The
value of ikhtilaf is relative to and not independent
of conformity and consensus that must be
accepted as the stronger influences demarcating
ikhtilafs limits.

"The fact that several schools of law have
a t t e m p t ed t o p r o v id e e q u a l l y va l i d
interpretations of the shariah - that
they have accepted one another and
have in t u r n b e e n a c c e p t e d b y t h e
M u s l i m commun ity - is ev idence of
Islamic la w' s pluralism."

To determine the correct procedure for the
resolution of ikhtilaf in Muslim societies today, one
should refer to the Constitutions and laws of the
countries concerned. Resolu tions of dif fe rences
must be made in a maslah ahoriented manner in
the interests of the people and by accommodating
their views. Once a selection has been made by the
ruling authorities, everyone must comply with it
and disagreements must be laid to rest.

Of course, there is no single formula for resolving
ikhtilaf . Often the shariah, or the applied law of a
country , pro vid e on ly gen era l guidelines and
leave sp ec ific decisions to be made by the experts or
those in charge of community af fa irs. Yet,

ultimately we must live with some of the unresolved
ikhtilaf in juridical and theological issues that history
has bequeathed generation after generation of
Muslims. This is also partly a function of ikhtilafs
circumstantial character that tends to increase in
re la tion to new developments and unprecedented
experiences. As such, it must remain the responsibility of
every generation of the ummah to seize the
opportunities they are endowed with to resolve
inheri ted ikht ilaf or find a better way of reconciling their
differences with it.
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Man: Fiqh with no gender justice. Woman:
Modern Fiqh that is gender just.
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